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Ragsdale Liggett PLLC of
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where she focuses her
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and business disputes. The
bulk of her practice consists
of representing architects
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testing failure claims and
delay claims.
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Private Arbitration: A better way to resolve construction disputes?
By Melissa Dewey Brumback, J.D., LEED Green Associate

Architects and Engineers are very familiar with the concept of arbitration of
construction disputes. The three main standard sets of form documents - AlA,
EJCDC, and ConsensusDOCS, - all contemplate resolving disputes outside of a
courtroom. In the past, the default tribunal was arbitration, and, in the case of AlA
documents, arbitration through the American Arbitration Association (AAA).

AAA arbitration is, by and large, successful. The tribunal understands that
construction disputes are not like typical breach of contract cases, and that
individuals with specialized training and knowledge will likely better understand
industry norms and terminology. Leaving such concepts as Requests for
Information, Construction Change Orders, Construction Change Directives,
Construction Administration v. Construction Management, Acceleration, Critical
Path and other industry terms to a lay jury is often deemed unwise. By utilizing
AAA arbitration, the parties can instead get a panel of industry experts to hear
their case and, presumably, the matter can be dispensed with much more quickly
and cheaply than traditional courtroom litigation.

However, if you have ever had a chance to participate in a full AAA arbitration,
you know that its benefits come with costs: hefty filing fees, inflexible coordinators,
uncertain evidence rules and more chance of a panel “splitting the baby.”

What is the best venue, then, for construction disputes? That depends on the
size of your project, the nature of the dispute and the jurisdiction you are in.
However, one option that is being used more and more is private arbitration.

Private arbitration can either be negotiated up front, during contract drafting, or
after a dispute has arisen. In fact, | have even gotten opposing counsel to agree
to private arbitration after they have filed the lawsuit.

This information is provided as a service of a/e ProNet, an international association of independent insurance brokers
dedicated to serving the design profession since 1988. We are dedicated to representing the best interests of our design
clients as a trusted and impartial source of information on professional liability insurance, risk management, loss
prevention and continuing education. Please visit our website www.aepronet.org for additional information.
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Private Arbitration - Continued

A sample up-front arbitration agreement can be very simple and straightforward,
such as:

All the parties will cooperate with each other to resolve conflicts
informally. Any disputes shall be governed only by the laws of the
State of [including but not limited to all
applicable statutes of limitation and repose related to the bringing
of an action], and such dispute shall only be brought through
binding arbitration among the parties.

Such a proceeding shall commence by the delivery of a written
Demand for Arbitration signed by a party to the other party. The
Demand shall state the general nature of the Complaint. The
other party shall respond, in writing, within 20 days. Thereafter,
the parties shall endeavor to agree to appoint one person to serve
as an Arbitrator to their dispute.

If the parties cannot so agree within 30 days after service of the
response, either party may file a lawsuit in the Courts of General
Jurisdiction for County, State, and move
to stay the matter so that the Court may thereafter enter an Order
appointing a neutral third party to serve as arbitrator in this matter.

The arbitrator shall establish procedural rules for a hearing of the
dispute on the merits, including limited discovery and other
matters as necessary, and shall conduct an arbitration hearing
with relaxed rules of evidence as justice may require. The
arbitrator’s decision shall be binding on the parties, and is
authorized to assign attorney fees to the prevailing party, in the
arbitrator’s discretion. The arbitrator’s order shall be enforceable
in the Courts as necessary.

“One important caveat to using private arbitration
is that, similar to AAA arbitration, the decision is
binding and enforceable in Court.”

Notice that in this provision, the specific discovery and evidentiary rules are left
up to the arbitrator, and that there is also a provision for the Court appointing an
arbitrator if the parties cannot agree on such a person.
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What are the benefits of private arbitration? Unlike AAA arbitration, in private

arbitration, anything goes. The parties construct an arbitration agreement that RLI
determines who and how many people serve as arbitrators (a single panel
arbitrator in a smaller dispute works just fine). The arbitration agreement also ottt o

determines whether there is discovery, and if so, how much. In this way,
expenses can be minimized so that only the absolutely essential discovery is
conducted. This saves on time and expenses for both sides.

If you are considering adding private arbitration to your contracts, consider AT,
whether you want to address discovery limitations upfront. Here is just one TRAVELERS )
example of a discovery-limiting arbitration provision:

Each party shall have the right to take the deposition of one

individual and any expert witness designated by the other party.

Each party also shall have the right to make requests for

production of documents to any party. Additional discovery may be

had where the Arbitrator selected pursuant to this Agreement so Gold Sponsors

orders, upon a showing of need.

Using this provision would further ensure that the benefits of private arbitration
are fully realized. é} \)Hanover

Insurance Group

One important caveat to using private arbitration is that, similar to AAA

arbitration, the decision is binding and enforceable in Court. Absent an

agreement within the arbitration provision itself, such decisions are generally

binding without benefit of any judicial review. There are a few, limited cases =3 R
which may be subject to review, such as when abuse of discretion is \r‘;ﬁ i)
found. However, in general, the decision will be upheld by the courts, win, lose, T e

or draw. The key to making the most of private arbitration, then, is to fully vet the

proposed arbitrator, to make sure you are not getting someone unfamiliar with

legal standards, or someone who too often sides with one particular entity. A

private three-person panel, while more cumbersome and expensive, can help to ﬂ

minimize the risk of a rogue arbitrator in the case where you have any doubts avigators Pro
about the likely arbitrator for your case.

While not a panacea for each and every construction dispute, private arbitration
is another weapon to add to your risk-limiting arsenal the next time you begin

negotiating a contract. ' verono.
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Moore Insurance Services is a member of a/e ProNet - http://www.aepronet.org; a national
association of insurance agents/brokers that specialize in providing risk management and
insurance services to design professionals. These services included risk management
publications, contract language review tools, seminar materials and other useful information
to help design professionals manage their risks.

Moore Insurance Services offers many professional liability and property & casualty
insurance programs. Many of these programs are endorsed or commended by the
professional associations and organizations that we support including: The American
Institute of Architects (AlA), National Society of Professional Engineers (NSPE), American
Council of Engineering Companies (ACEC), Michigan Association of Environmental
Professionals (MAEP).
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